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President’s Message

By Brandon Pensick, ECA President
Email: bpensick@ferreiraconstruction.com

9th Circuit
Stops AB 219
Injunction

T

ezondlo@sullicurt.com

Construction Law: 
     Construction Disputes Both Public And Private 
     Payment Disputes - Including: 
 Mechanics’ Liens 
 Stop Notice Claims and 
 Bond Claims 
     Licensure Issues 
     Bid Protest Issues 
     Construction Defect Litigation 
     Surety and Insurance Disputes 
 

Business and Corporate Law: 
     General Business Litigation 
     Contract Drafting and Interpretation 
     Business Formation  

24031 El Toro Rd., Suite 210, Laguna Hills, CA 92653 

www.CarnoLaw.com           (949) 540-0320
Email: acarno@CarnoLaw.com

Carno Law Group’s Practice Focuses 
On The Following Areas: 

he 9th Circuit Court of Appeals 

put the kibosh on a lower court 

ruling that would have stopped en-

forcement of the new prevailing 

wage requirements for drivers work-

ing for ready mix concrete suppli-

ers, throwing the ten-month legal battle over AB 219 into 

limbo, again.

This is an important case for construction. The additional 

wage costs for drivers are being paid by the ready-mix compa-

nies and there are many different ways they're recovering the 

cost from contractors, many who didn't have the new law fac-

tored in their bids on current projects.  
U.S. District Court Judge R. Gary Klausner approved a “final 

judgment and permanent injunction order” on March 14th, 

which stopped enforcement of AB 219.
On Wednesday, April 19th, the Ninth Circuit Court of Ap-

peals granted the Department of Industrial Relations' (DIR) re-

quest for a stay of the U.S. District Court Order blocking the La-

bor Commissioner's enforcement of AB 219.
This shuffle represents the sixth time since last July that the 

status of AB 219 has changed.
DIR immediately announced it “will enforce all prevailing 

wage requirements pursuant to AB 219.” This is consistent with 

the agency's position throughout the court battle. DIR warned 

suppliers and contractors that they intended to retroactively en-

force the provisions of AB 219 going back to July 1, 2016, the 

date it first took effect. DIR is also taking the novel position that 

public agencies like Caltrans can go ahead with enforcement of 

AB 219 on projects because they aren't defendants in the suit.
Judge Klausner agreed with the plaintiffs' position that the 

law violated the U.S. Constitution, under “Equal Protection 

Clause” of the 14th Amendment, which was one of two causes 

the eight ready-mix companies used in their lawsuit last June 

30th.  The judge dismissed the second argument, saying AB 

219 was not a violation of the Federal Aviation Administration 

Authorization Act of 1994 (FAAAA), prohibiting states from en-

acting or enforcing policies “related to a price, route, or service 

of any motor carrier.”
What's Next?

It isn't over. Now the case will go to trial before a new three-

judge panel at the 9th Circuit on the constitutional issue and the 

FAAAA question. Attorneys for the ready-mix team are filing mo-

tions to speed up the process of submitting briefs and hearing 

oral arguments that was scheduled to last through most of next 

year.  If granted, the expedited process could get to a decision 

by the fall of this year. Where it goes from there nobody knows, 

but we'll keep you posted.  D



$______ $995 Per Couple (double occupancy, 1 king bed or 2 queen beds)
$______ $895 if registered by Friday, May 19th
Includes  ! 3 room nights (Thursday to Sunday) for 2 people with all taxes and fees, 
                 at Hotel Corque the Santa Barbara Wine Country's  Premier Boutique hotel
               ! ECA hosted hospitality suite (Thursday, Friday, Saturday)
               ! ECA Dinner Banquet Saturday evening at the hotel banquet room
               ! Discounted Overnight Self-Parking
               ! Children in the same room are free (Maximum occupancy 4 per room)
$______ $750 per couple Weekend Only (2 room nights - Friday to Sunday, plus banquet) 
$______ $695 if registered by Friday, May 19th

Additional optional items (please inform the ECA of your interest at time of booking):
$______ Golf – $100 per golfer on the River Course at the Alisal Guest Ranch & Resort – A beautiful 18 hole
                course just two blocks from the Hotel Corque, 9am start times.
$______ ECA Winery Tour & Dinner – $175 per person – Includes: Winery vineyard tour and tastings at Andrew
               Murray Winery, wine tasting and snacks on reserve patio at Epiphany Vineyards in Los Olivos with time to
               tour the quaint town of Los Ovilos, wine tasting on the private patio at Lincourt Winery and at the last stop
               and fourth winery destination we will enjoy a BBQ diner on the patio at Buttonwood Farms Winery. 
               Space is limited to 40 people and transportation for the tour and back to the hotel is included.  11am - 9pm
$______ Wine & Design Painting Party on Saturday - $50 per person – Includes: Wine tasting and painting
               party at Royal Oaks Winery (within walking distance from the hotel)
$______ Sweet on Solvang on Saturday – $25 per person – Includes: Tour and baking class, kringles, bread,
               pastry, cookies and gingerbread houses with the Solvang Conference & Visitors Bureau, 1 hour detailed
               hands-on baking or decorating instruction plus supplies, hat, apron, gloves and taxes. Start times between
               10am - 2pm must end by 3:30pm. Plus: 1/2 hour sit with complimentary coffe/tea and one pastry. 1 1/2 hour
               total time, 8 person min. - 15 person max per class

Sponsorships:

$______  – $2000, Includes complete event registration package for 1 couple.Pinot Noir Sponsor
$______  - $1500Chardonnay Sponsor
$______ - $ 1000Syrah Sponsor 

$______  - $750Rosé Sponsor
$______ - $500Sauvignon Blanc Sponsor 

$______ Total

___MasterCard  ___Visa  ___American Express

Card #_______________________________________________________________  Exp:________

Name on Card _________________________________________________  CVV Code__________

Card billing address______________________________________  Card billing Zip____________

Signature _________________________________________________________________________

Sponsors receive mention at the event, as well as in ECA Magazine, website and all 
printed event materials. If signed on as sponsor early, you will also be mentioned in all 
subsequent event advertising. $750 and above sponsors receive a certificate from ECA 
and promotional signage in suite and at banquet. Representative from company may 
introduce or give brief update on company at banquet. In addition to the above, $2000 
Sponsors receive event tickets for one couple. (Ask for details.)

To make reservations FAX this completed form to 714/937-5030. 
Or call 714/937-5000. Return with check payable to: ECA, 2190 S. Towne Ctr. Pl. #310, Anaheim, CA 90806

Name(s) & Company (names & ages of children)..............................................................................................

............................................................................................................................................................................

Address...............................................................................................................................................................

City................................................................................................................. State........... Zip...........................

Phone........................................................................Fax....................................................................................

Email........................................................................... Cell Phone......................................................................

Signature........................................................................................................... Date..........................................

Registration Form

          Thurs., July 13 thru
Sun. July 16, 2017

Family Convention

Other things to 
do in Solvang!

l Gambling at Chumash 
Casino 

l OstrichLand USA

l Quick Silver Miniature 
Horse Ranch

l Musical at the Solvang 
Festival Theater 

l Walk /Tour Solvang 

ECA’s



Executive Direction

By Wes May
ECA Executive Director
Email: wes.may@ecasocal.org
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Finally, a Stable
Funding Source
For State Roads

T he massive multi-billion dollar 
transportation funding bill Sen-

ate Bill 1 passed both houses of 
the California Legislature with one-
vote margins April 6th and promised 
to provide a stable, ever-increasing 
base of support for highway mainte-
nance work.

The bill is projected to raise $5.2 billion or more per year far 
into the future with two-thirds of the money to go to road repair 
based on Governor Jerry Brown's “fix it first” infrastructure plan. 
The remaining third goes to non-highway public transit projects 
and operations, greenhouse gas abatement plans and “active 
transportation” projects like sidewalks and bicycle lanes. 

The funding will come from a mélange of fuel tax hikes, state 
vehicle license fees (VLF) and sales tax increases, including:
! 12-cents per gallon increase in the gasoline tax (will in-

crease the gas tax base from the current $0.278 per gallon 
base to $0.353 effective January 1, 2019, in addition to the 
12-cent hike)

! Impose a $0.20 per gallon increase in the diesel excise tax 
(new excise tax collections start November 1, 2017; will be 
indexed to the California consumer price index guarantee-
ing they go up in the future.)

! Raise the state sales tax on diesel from 1.75 percent to 5.75 
percent

! Increase VLF by $25 to $175 based on vehicle value on top 
of current fee

! Add $100 annual VLF on electric vehicles model year 2020 
and later in lieu of fuel taxes
The diesel excise tax won't apply to red-dyed diesel used by 

off-road construction equipment but the sales tax upcharge will. 
Specified spending plans: (Annual amounts, not including 

future indexing)
! $1.5 billion for state highway work. Already in the Governor's 

2017-18 fiscal year Caltrans budget. 
! $1.5 billion will be divided among the 58 counties and 482 

municipalities, mostly for pothole repair and street resurfac-
ing

! $750 million for transit operations and capital improvements
! $400 million on state highway bridge and culvert mainte-

nance and rehabilitation 
! $300 million for high priority “freight corridors”
! $250 million for congested corridor relief
! $200 million to 20 Self-Help Counties (local half-cent sales 

tax for transportation approved) 
! $100 mil l ion for the “Active Transportation Pro-

gram”—sidewalks improvements and more bike lanes
! $25 million for the freeway service patrol program 
! $25 million for local planning grants for S.B. 375 compliance 

improvements
! $7 million to California universities for “transportation re-

search and workforce education, training and development.”
! $5 million to the California Workforce Development 

agency to assist local pre-apprenticeship training programs
There's a lot more fine print for the next issue.  D
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100 Days?—
Try 9,125!
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By Dave Sorem, P.E.
ECA Government Affairs Chairman
email: dave@bubalo.com

Government Affairs

CHARLES KING COMPANY

! Pump Rentals – Bare & Operated

! Turnkey Sewer Bypass & Temporary 

Pump Stations

! HDPE Pipe Rentals & Installation

! Dewatering

! Emergency Response Ready

2841 Gardena Ave., Signal Hill, CA 90755

!www.ckc.co    info@ckc.co 
(562) 426-2974

Lic. #738236 A

Carlton & Alberola’s Practice Focuses  
On The Following Areas: 

Construction Law: 
     Construction Disputes Both Public And Private 
     Payment Disputes - Including: 
 Mechanics’ Liens 
 Stop Notice Claims and 
 Bond Claims 
     Licensure Issues 
     Bid Protest Issues 
     Construction Defect Litigation 
     Surety and Insurance Disputes 
 

Business and Corporate Law: 
     General Business Litigation 
     Contract Drafting and Interpretation 
     Business Formation 

 

23792 Rockfield Blvd., Suite 101, Lake Forest, CA 92630 
www.CarltonAlberola.com           (949) 954-6666 

here was a lot of noise last 

month about what President 

Trump did or didn't do in the first 

100 days of his administration, so 

you can be forgiven for not noticing 

something that has taken 9,125 

days (so far) and four presidential administrations to gain trac-

tion.

The Cadiz Valley Water Conservation, Recovery and Stor-

age Project finally made it to the top ten of federal project lists, 

now awaiting action from the Department of Interior to allow it to 

use railroad right of way to start delivering enough water to sup-

port 100,000 southern California homes with fresh water. 

At its core, this project provides much-needed, reliable wa-

ter supplies by conserving water that otherwise would have 

been lost to evaporation. The project also offers the ability to 

store groundwater supplies and imported surplus water in wet 

years—something the state hasn't managed to do even though 

we passed a $7.5 billion water bond two and a half years ago.

The Engineering Contractors' Association has been an ac-

tive supporter of the Cadiz Valley project for more than the last 

four years (a mere 1,460 days). We've gone before local gov-

ernment bodies, visited with state regulators and gone to Wash-

ington to drum up support for new water supply.

We support it for lots of reasons

We need the water as demonstrated by our most recent 

drought. We need the storage for the same reasons. 

We support private solutions like Cadiz, which, with an esti-

mated cost of $250 million will not require a dime of federal, 

state or local taxes to go operational. They will make those costs 

back by selling the water into our existing distribution systems. 

Finally, this project is going to generate nearly 6,000 local 

construction jobs, which is why ECA works on local efforts such 

as this.

Not a done deal 

Cadiz is awaiting a favorable, and hopefully quick, decision 

from the Bureau of Land Management (BLM) a sub-agency un-

der new Interior Secretary Ryan Zinke. According to a recent 

article from the McClatchy newsgroup, the project has com-

pleted 95 percent of its permit requirements. This includes state 

stuff like CEQA, local stuff like EIRs and weathered a series of 

lawsuits from enviros, so the BLM piece is likely the last of the 

permissions needed to go forward to construction.

ECA will be there in support of this request and any future 

impediments, political, legal and bureaucratic, whatever and 

however long it takes because this is the right thing for our mem-

bers and our communities.  D
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Advertise in ECA Magazine and 
take advantage of the top 
resource in southern California to 
reach the people who build the 
water, sewer, storm water and 
other infrastructure. Our industry 
leading editorial team brings a 
combined 40 plus years of 
experience with the issues 

Scan the QR Code
below to access the online
ECA Magazine order form.

important to these industry professionals and services not available 
anywhere else specific to the heavy construction building industry.
ECA's 3,000+ readers are owners or top management decision makers 
in this critical industry. ECA's circulation reaches contractors in 11 
counties of southern California – a market bigger than all of the New 
England states – serving two thirds of California's 38 million residents. 

ECA – Building Your Business Future

Put ECA to
work for you! 

Space as low as $56 per month. Volume discounts available.

Reserve your advertising space today. Production assistance available. 
Call ECA Magazine Editor, John Simpson at 562/708-4601,                 

email Innovators @aol.com

Check out some of these available LOW RATES!!
! ! !1 pg. $314  1/2 pg. $180  1/4 pg. $115  1/6 pg. $90

ECA Magazine’s Editorial Calendar includes specials on Public Works, Safety, Construction Finance, 
Risk Management, Association Activities, Equipment Rentals, Trenchless Technology, New Products, 

Project Spotlights, Industry Forecasts, and the ECA Annual DIG Awards!

Or visit www.ecasocal.org/
ECAAdPromo2017/ECA_Advertisix.htm



The history of the Shea family of companies began modestly enough in 1881 
when company founder John F. Shea established a small plumbing business 
in Portland, Oregon. From those humble beginnings, his sons and their sons 
after them built the J.F. Shea Company into one of the largest privately held 
home builders in the nation.

At the core of this family network of influential companies is J.F. Shea 
Construction, Inc. – one of today’s largest and most respected civil contractors 
in the nation. The construction company’s legacy of milestone achievements 
include the building of the Golden Gate Bridge, Hoover Dam, and San 
Francisco’s Bay Area Rapid Transit (BART) system.

J.F. Shea
Construction, Inc.

www.jfshea.com

(909) 595-4397  Fax (909) 444-4263
P.O. Box 489, 667 Brea Canyon Road, Suite 30, Walnut, CA 91788-0489

(909) 595-4397  Fax (909) 444-4263
P.O. Box 489, 667 Brea Canyon Road, Suite 30, Walnut, CA 91788-0489

General Contractors Lic. # 769989General Contractors Lic. # 769989

THE COORDINATED COMPANIES
Making Quality and Safety Our Priority

Coordinated Wire Rope & Rigging, Inc.
1707 E. Anaheim St., Wilmington, CA 90744

!310/834-8535  www.coordinatedcompanies.com
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Your source for the highest quality, 
safest and most reliable 

! Fabricated Rigging Products

! Safety & Fall Protection Gear

! Wire Rope Slings

! Rigging Hardware

! Synthetic Slings

! Lifting Products

! Chain Products



ECA Member News

For information regarding 
ECA events call     

714/937-5000 or by fax    
at 714/937-5030

Email: info@ecasocal.org

Send news releases       
or other member 
information to:            
ECA Magazine,                

2190 S. Towne Centre 
Place, Ste. 310,   

Anaheim, CA 92806 

Visit us on the web at: 
www.ecasocal.org

! ECA Board Meetings 1st 
Wednesday each month, 
ECA offices

! ECA Safety Forum                   
Meets every 1st Wed., 
11:00 a.m. ECA office, 
lunch provided.

2017
ECA Event
Calendar
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ECA's Ultimate 
Convention Weekend!
J oin us for our ultimate convention summer weekend gathering ever—Thursday, July 

13 through Sunday, July 16 in beautiful Solvang, a land of history, culture, beautiful 
scenery, golf, fantastic food and did we mention wine, all just 154 miles from Anaheim.

It's like visiting the whole of California in a village of 5,385 natives, which includes Alfred 
Hitchcock's daughter, Beach volleyball Olympic gold medalist Todd Rogers' family and is 
just ten miles from the site of Michael Jacksons' Neverland Ranch (you can own it for a 
mere $67 million).

Our Program Committee has come up with an exciting slate of locales and activities, 
starting with our residence for the weekend, the four-star Hotel Corque (pronounced cork) 
which is centrally located to all that Solvang has to offer. Outside the hotel echoes the Dan-
ish heritage of the town. Inside it is a luxury boutique hotel with an intriguing combination of 
rustic and modern design from award-winning architect David Bury, known for his first-
class architectural work with the Ojai Valley Inn & Spa.

Other attractions include a casino resort and spa with 2,000 slots and table games (in-
cluding Bingo!) owned by the Santa Ynez Band of Chumash Indians, the original inhabit-
ants of the area; Mission Santa Inés, one of the 21 restored historic California missions and 
the Danish Village area. The town was established in 1911 by a group of Danes looking to 
escape the winters in the upper Midwest, who bought land in the Santa Inez Valley because 
they liked the climate and the land was only $40 an acre.

One unexpected treat is the Solvang Vintage Motorcycle Museum, featuring over 100 
rare and vintage bikes from the private collection of Virgil Elings. He has been collecting mo-
torcycles for two decades. The collection is quite broad, ranging from a 1910 FN to the pres-
ent, across all makes. Racing motorcycles make up the bulk of the collection since Virgil 
and his son Jeff were in vintage motorcycle racing, both motocross and road racing.

Our events schedule will, if you are looking for activity, will keep you busy, including:
! Wine Tastings at local vineyards 
! Outside Winery Garden Dinner
! Saturday Golf Outing 
! Touring the quaint, half-timbered Danish Village shops
! Ostrich and Mini Horse Farms Visits
! Wine, Design and Pastry Classes
! Shopping for those so inclined
! Even a Musical!
Yes, we will have an official meeting or two, which makes it deductible! Elsewhere in this 

issue, you should find our flyer with all the details for this great family-friendly event. 

 ECA to Relocate Office in June
ECA is pleased to announce that our office will be relocating to a new building (still in the 

same complex) effective Monday, June 12, 2017. 
Our New Address:

Engineering Contractors’ Association
2390 E. Orangewood Ave. Suite 585
Anaheim, CA 92806
Telephone, fax and email will remain unchanged as below:
Tel: 714/937-5000
Fax: 714/937-5030
Please kindly update your file accordingly. We seek your understanding that there 

could be minor disruptions during the relocation process as we settle in our new office from 
Thursday, June 8th to Friday, June 16th, 2017. We apologize for any inconvenience 

caused and would like to thank you in advance for your co-operation and support.  D

! May 13                    
Angels Baseball Game & 
Tailgate Party, ECA Office 
& Angel Stadium, 
Anaheim

! July 13-16                    
ECA Annual Convention

! July 27                        
ECA Annual Barbecue & 
Scholarship Presentations

! Aug. 11            
PAC Summer Shoot Out, 
Mike Raahauge’s, Corona

! Sept. 21         
Membership Meeting 
Summit House, Fullerton

! Sept. 15-17                 
ECA Fishing Trip,         
San Diego

! October 26                 
ECA 30th Annual DIG 
Award, Millennium 
Biltmore Hotel, Los 
Angeles



I f your business is involved in trucking and what contractor 

isn't, you may have received a notice this year from the U.S. 

Department of Transportation telling you that you need to up-

date your MCS-150 whether you operate only within the state 

or not.

This isn't a mistake or some kind of spam and if you haven't 

got a notice yet, don't worry, you will. The notices are going out 

every month based on the last number on your USDOT number.

If your company operates heavy-duty diesel trucks, oper-

ates solely within California and is involved in the state's BASIC 

Inspection of Terminal (BIT) program you've been, assigned an 

“intrastate only” USDOT number. In California, you have the 

choice to display either a CA number, USDOT number or both 

on your trucks. 

As you had terminal and/or roadside inspections and those 

reports are submitted 

to Washington under 

your USDOT number, 

the missing data trig-

gers a warning to fed-

eral officials that you 

are operating com-

mercial motor vehi-

cles requiring a com-

mercial driver license 

and it appears to 

them you are using 

unqualified drivers. 

Since the USDOT is 

trying to update their 

computers, they have 

found a lot of holes in their data—some real, some errors—all of 

which you have to help fix—hence the form update requests.

Add to that California Senate Bill 838, which became law last 

year, amending Section 34507.5 of the California Vehicle Code 

and requiring every motor carrier in California—even if they do 

not cross state lines—to have a USDOT number and to comply 

with federal requirements to perform what is termed an MCS-

150 update. 

Updating your information as requested by the letter you 

have received from the USDOT can be done electronically on-

line or by a hard copy paper form submission. The information 

on how to comply with these new requirements is available at 

https://cms.fmcsa.dot.gov/sites/fmcsa.dot.gov/files/docs/MCS

-150-Instructions-and-Form.pdf .

If, after looking through the nine pages of instructions, this 

looks a bit challenging, ECA recommends you contact the West-

ern States Trucking Association (formerly known as the Califor-

nia Dump Truck Owners Association) which is offering assis-

tance to all comers for a very reasonable fee of $25 for members 

and $49 for non-members: https://secure.westrk.org/ 

PublicSite/MCS150Update.aspx .  D

Did You Get a Notice
From the DOT?

Industry News
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OSHA Delay Silica
Rule for Construction

(Continued on page 18.)

he U.S. Department of Labor's Occupational Safety and 

Health Administration (OSHA) announced a delay in en-

forcement of the crystalline silica standard that applies to the 

construction industry, officially “to conduct additional out-

reach and provide educational materials and guidance for em-

ployers.”

The federal announcement came out April 6th and by 

April 19th California's safety agency joined with the federal 

program, delaying enforcement from the originally sched-

uled June 23rd date to September 23, 2017.

Synchronizing with Fed OSHA 

In agreeing to the delay Cal/OSHA said: 

“Cal/OSHA has decided to delay its enforcement on the re-

spirable crystalline silica standard for construction in order to 

synchronize with federal OSHA's plan. 

“Employer obligations under the new Respirable Crystalline Sil-

ica standard for construction, found in Title 8 section 1532.3 of 

the California Code of Regulations, were scheduled to com-

mence on June 23, 2017. However, Cal/OSHA will not enforce 

those obligations until September 23, 2017. This synchronizes 

with federal OSHA's plan to delay enforcement of their corre-

sponding standard.

“In contrast, unlike federal OSHA, Cal/OSHA's new permis-

sible exposure limit for respirable crystalline silica of 0.05 milli-

grams per cubic meter (0.05 mg/M3), found in Title 8 section 

5155, Table AC-1, already went into effect on October 17, 2016. 

In addition, employers must continue to meet the requirements 

of Title 8 section 1530.1 to control employee exposures to dust 

created by operations conducted on concrete or masonry mate-

rials.”

ECA Requests Comparison

According to Cal/OSHA Chief Juliann Sum, there is little 

other difference between California and the federal standards, 

when she responded to ECA's request for a comparison:

T

https://cms.fmcsa.dot.gov/sites/fmcsa.dot.gov/files/docs/MCS-150-Instructions-and-Form.pdf
https://cms.fmcsa.dot.gov/sites/fmcsa.dot.gov/files/docs/MCS-150-Instructions-and-Form.pdf
https://secure.westrk.org/PublicSite/MCS150Update.aspx
https://secure.westrk.org/PublicSite/MCS150Update.aspx
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Above at event representing Platinum sponsors CalPortland Company, Trench Plate Rental 
Company, and Trench Shoring Company with event chair Anna Carno (fourth from left).

Members Enjoy Spring
Mixer at Beach-side Locale

association event.
Good times, great friends and family along with the sup-

port of our generous sponsors helped make the outing a real 
success!
Sponsors: Platinum - CalPortland Company, Trench 
Plate Rental Company, Trench Shoring Company, West-
ern Rentals/Scott Equipment. Gold – Associates Environ-
mental, Inc., United Rentals Trench Safety. Silver – 
Carno Law Group. Bronze – Andrade & Associates.  D

CA members and guests turned 

out nearly 100 strong to enjoy the 

spectacular seaside location for the 

association’s Spring Mixer at Hun-

tington Beach’s BLK Earth Sea Spir-

its.

Under the thoughtful organization of  

event chair Anna Carno of Carno Law 

Group, attendees enjoyed the camara-

derie of fellow members and industry 

professionals at this truly wonderful 

Right: Representing 
Platinum sponsors 

Western 
Rentals/Scott 

Equipment is Mark 
Kruger, Sid 

Gonzalez, Chuck 
Parsons and 

Jeremy Mertz.

Right from left: Event guests 
John Peters of BC Traffic 

Specialist, Wes May, ECA 
Executive Director, and Tony 

Rebelez of BC Traffic 
Specialist.

Left from left: Patrick Petrossi, 
Al Frost, and Sandra Valle of 
Traffic Management Inc.

Left and below: ECA Spring Mixer guests enjoy the 
deck at BLK Earth Sea Spirits, Huntington Beach.

Right: ECA Board member Lou Rendon of Frazer LLP 
welcomes guests and members to the event.
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or years, the construction industry, the legislature, and 

the courts have struggled to clearly define how much risk 

owners and contractors can pass down to subcontractors. As 

a result, indemnity provisions in construction contracts have 

been the subject of legislation as well as high-stakes lawsuits. 

The most recent example of this is the recent court of ap-

peals decision of Oltmans Construction Co. v. Bayside Interiors, 

Inc. (March 30, 2017, No. A147313) __ Cal. App. 4th __ [2017 

WL 1179391]. The key question in Oltmans was whether a limi-

tation on indemnity “to the extent the claims arise out of, pertain 

to, or relate to the active negligence or willful misconduct of that 

general contractor” completely bars a general contractor from 

recovering any indemnity if it was actively negligent or acts to 

apportion recovery based on the fault of each party.

In Oltmans, an employee of a second-tier subcontractor was 

injured after falling through a skylight opening that was allegedly 

not secured by the general contractor (Oltmans). After the in-

jured worker brought suit for negligence, Oltmans cross-

complained against its subcontractor and the sub-

subcontractor for indemnity among other claims.

Exception to Indemnity

The indemnification provision in the subcontract stated:

The indemnification and defense required by this Paragraph 

11(a) shall apply in all described matters herein except to the 

extent the claims arise out of, 

pertain to, or relate to the active 

negligence or willful miscon-

duct of the contractor parties . . 

., or to the extent such obliga-

tion is inconsistent with the pro-

visions of California Civil Code 

2782.05.

The trial court interpreted 

this exclusion as a total bar to 

Oltmans' indemnity claims due 

to Oltmans' active negligence 

in not securing the skylight 

opening.

The court of appeal dis-

agreed. Instead, the court of appeal determined that a plain 

reading of this indemnity provision prohibited Oltmans from re-

covering indemnity for liability incurred because of its active neg-

ligence, but did not prohibit it from recovering indemnity for the 

portion of liability caused by the fault of others. In reaching its 

conclusion, the court of appeal emphasized the importance of 

express language of the indemnity provision and that the extent 

of a party's indemnity obligation must be determined from the 
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Active Negligence May Not
Preclude Indemnity Rights

Legal Grounds

F

terms of the contract. The court determined that had the parties 

intended to prohibit indemnification completely in the event the 

general contractor was actively negligent, that could have been 

expressly stated in the subcontract.

The court also found that the reference to Civil Code 

§2782.05 further supported its interpretation because the pur-

pose of the new provision added in 2011 was to apportion liabil-

ity on an equitable basis in proportion to the fault of the various 

parties.

Durability of Indemnifications 

Indemnity provisions always loom large for the construction 

industry as they carry significant obligations that can last long 

after the project is complete. The Oltmans case is an important 

reminder that particular attention needs to be paid when draft-

ing indemnity provisions. Be diligent to say what you mean and 

mean what you say because ultimately a court may hold your 

future in its hands.

Peter Ryan is an associate with Hunt Ortmann, a leader in 

California construction law. If you would like additional informa-

tion about the subject matter of this bulletin, please contact Pe-

ter Ryan at   Dryan@huntortmann.com.

By Peter Ryan, Hunt Ortmann – Email: ryan@huntortmann.com

The 

indemnification 

and defense 

required by 

this Paragraph 

11(a) shall 

apply in all 

described 

matters 

herein... 

mailto:ryan@huntortmann.com
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Member News

“Cal/OSHA's silica standards for construction and general 

industry, which were adopted by the Occupational Safety and 

Health Standards Board under Labor Code section 142.3(a)(2) 

and (3), are identical to federal OSHA's silica standards except 

for editorial and format differences. However, the effective date 

of Cal/OSHA's permissible exposure limit (PEL) for silica was in 

October 2016, whereas federal OSHA's PEL for silica (which is 

the same as Cal/OSHA's) will go into effect when their silica 

standards for construction and general industry go into effect.”

What do both standards require? 

The standard requires employers to limit worker exposures 

to respirable crystalline silica and to take other steps to protect 

workers. Cal/OSHA provides guidance on their website at 

https://www.dir.ca.gov/dosh/etools/08-019/index.htm . 

The federal program also offers some advice on compli-

ance that is available at https://www.osha.gov/silica/ 

SilicaConstructionRegText.pdf .

All construction employers covered by the standard are re-

quired to: 

! Establish and implement a written exposure control plan 

that identifies tasks that involve exposure and methods 

used to protect workers, including procedures to restrict 

access to work areas where high exposures may occur.

! Designate a competent person to implement the written 

exposure control plan. 

! Restrict housekeeping practices that expose workers to 

silica where feasible alternatives are available.

! Offer medical exams—including chest X-rays and lung func-

tion tests—every three years for workers who are required 

by the standard to wear a respirator for 30 or more days per 

year. 

! Train workers on work operations that result in silica expo-

sure and ways to limit exposure. 

! Keep records of workers' silica exposure and medical ex-

ams.

We will keep you posted on any changes in these new rules, 

but as California contractors you need to get on top of this if you 

haven't already, especially since you now have a bit more time 

to get ready.  D

OSHA Delays Silica
Rule for Construction

(Continued from page 14)
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Serving the Construction Industry
Since 1976

213/972-0119

! a bid dispute?
! an or-equal rejection?
! a subcontractor listing 

or substitution issue?
! a differing site condi-

tion?
! an unmarked utility?
! problems getting 

paid?
! a delay claim?
! a termination for 

default or conve-
nience?

! a stop notice, 
mechanics lien 
or payment 
bond claim?

Are You Dealing With

KAMINE LAW PC
CALL . . .

C O N S T R U C T I O N L A W Y E R S

Kamine Law PC

www.KamineConstructionLaw.com
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The American Road and Transporta-

tion Builders Association (ARTBA) April 

26 told a U.S. Senate panel the contro-

versial “waters of the United States” 

(WOTUS) rule is scientifically and legally 

flawed and should be repealed.

Federal Litigation

ARTBA is currently involved in federal 

litigation over the WOTUS rule, which 

has been stayed by a federal court of ap-

peals.  President Donald Trump has di-

rected the EPA to repeal the WOTUS 

rule, an effort which ARTBA supports.

In comments submitted for an Environ-

ment & Public Works (EPW) Committee 

hearing, the association said the 

WOTUS rule threatens recent bipartisan 

achievements in reducing transportation 

project delays, noting “[a]ny reduction in 

delay gained from improvements to the 

project delivery process would likely be 

negated by the increased permitting re-

quirements and opportunities 

for litigation caused by the 

WOTUS rule's expansion of 

federal jurisdiction.”

Redefining Waters of 

the United States

At issue is how EPA is at-

tempting to redefine what col-

lections of water constitute the 

“waters of the United States” 

and are therefore subject to 

federal authority.  

Before the Obama administra-

tion's Environmental Protec-

tion Agency (EPA) issued its 

new rule, ARTBA told the 

agency on several occasions 

that “roadside ditches are not, 

and should not be regulated 

as, traditional jurisdictional 

wetlands as they are not con-

nected water bodies and they 

contribute to the public health 

and safety of the nation by dis-

persing water from roadways.” 

The rule, however, did not 

categorically exempt roadside 

ditches from federal jurisdiction.  Instead, 

the EPA ruled a litany of qualifications 

must be met before a roadside ditch can 

be deemed exempt from federal permit-

ting requirements.

Burdensome Permitting       

Requirements

The association's comments to the 

EPW Committee noted such a piecemeal 

approach would add another layer of bur-

densome permitting requirements, cre-

ate confusion and increase permitting 

delays for transportation projects.  The 

new rule, it said, would also likely be used 

as a litigation tool to delay projects and, in 

the process, make them more expensive 

for taxpayers.

Established in 1902, ARTBA represents 

the U.S. transportation construction in-

dustry before Congress, the White 

House, federal agencies, courts, news 

media and general public.  D

“WOTUS” Rule Fundamentally
Flawed, Says ARTBA
By Eileen Houlihan, www.artba.org

Waters of the United States?



expense development, partially driven 
by increases in claim settlement rates, 
warranted a reduction in the industry av-
erage pure premium rate as of July 1, 
2017,” the agency said in making the an-
nouncement.

The WCIRB said it would submit its 
filing to the Insurance Commissioner in 
mid-April. The filing and all related docu-
ments are available in the Publication 
and Filings section of the WCIRB 
website www.wcirb.com for those of you 
who enjoy reading insurance documen-
tation.

Christine Baker, director of the De-
partment of Industrial Relations, issued 
an endorsement of the WCIRB recom-
mendation:

“The 2012 reforms in SB 863 sought 
to increase benefits and improve care to 
injured workers while controlling rising 
costs for employers.  Not only did bene-
fits for injured workers increase by 30 
percent, but an anticipated rate spike 
was prevented.  Employers have had 
four consecutive rate reductions, and 
today's recommendation will continue 
that trend.

“Since 2012, DIR has made signifi-
cant strides in its quest to eliminate medi-
cal provider fraud and illegitimate liens, 
and is continuing its efforts to launch a 
prescription drug formulary.  These re-
form efforts seek to further improve treat-
ment of injured workers while reducing 
costs in the system that would have been 
paid by employers.  As evidenced by the 
WCIRB's recommendation for a mid-
year rate reduction, our recent reforms 
have brought both stabi l i ty  and 
sustainability to California's workers' 
compensation system.” D

Safety Forum
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Not a participant of the 
ECA Safety forum? Want to 
get involved? We meet on 
the 1st Wednesday of 
every month, 11:00 a.m. 
at the ECA offices. If you 
can’t make it in person 
please feel free to phone 
in. Our minutes and 
handouts are posted on 
our website. See you at 
the next meeting.

iting “lower medical loss and allo-
cated loss adjustment expense 

development, continued acceleration in 
claim settlement, and recent indemnity 
claim frequency decreases,” the Work-
ers' Compensation Insurance Rating 
Bureau (WCIRB) voted to lower what is 
called the “pure premium rate” by 7.8 
percent effective July 1.

The industry-based WCIRB Govern-
ing Committee in mid-April voted unani-
mously to authorize submission of a mid-
year pure premium rate filing to the Cali-
fornia Department of Insurance (CDI).

Moving quickly, the CDI announced 
that it would hold a public hearing on May 
3, 2017 to consider the rate reduction, 
which will, in all likelihood be approved 
by Insurance Commissioner was submit-
ted to the CDI on April 11, 2017.

This is the fourth time in the last four 
years that rates have gone down in Cali-
fornia, but it is the first mid-year premium 
cut and is based on lower costs in the pro-
gram brought about by a law passed five 
years ago—Senate Bill 863.

The filing will propose a July 1, 2017 
average advisory pure premium rate of 
$2.02 per $100 of payroll which is 16.5 
percent lower than the corresponding 
industry average filed pure premium rate 
of $2.42 as of January 1, 2017 and 7.8 
percent less than the Insurance Com-
missioner's approved average January 
1, 2017 advisory pure premium rate of 
$2.19.

What it means for contractors
“Pure Premium” rates are not a guar-

antee of what contractors will pay for 
their insurance—that is dependent on 
both the competitive environment and - 
contractors own experience ratio

The Governing Committee said the 
decision was based on the WCIRB Actu-
arial Committee's analysis of insurer loss 
and loss adjustment experience as of 
December 31, 2016, which was re-
viewed at public meetings of the Actuar-
ial Committee held on March 21, and 
April 3, 2017.

The Actuarial Committee noted that 
cumulative trauma claims continue to 
increase, particularly in the Los Angeles 
region. In addition, medical severities 
are beginning to increase after several 
years of more modest severity trends 
driven by S. B. 863. 

Here's some of the committee find-
ings:
! California written premium for 2016 

is approximately $18.1 billion, which 
is 3% above the written premium re-
ported for 2015.

! The projected industry average 
charged rate per $100 of payroll for 
policies incepting between July 1, 
2016 and December 31, 2016 is 
$2.67, which is 6% below the aver-
age rate charged for the first six 
months of 2016 and 12% below the 
average rate charged for the first six 
months of 2015.

! The WCIRB projects a preliminary 
ultimate accident year combined 
loss and expense ratio of 94% for 
2016. This projection is consistent 
with the ratios for the prior two acci-
dent years, which represent the low-
est combined ratios since the 2004 
through 2006 period.
“Despite these upward pressures on 

system costs, the Governing Committee 
believed that lower frequency and favor-
able loss and allocated loss adjustment 

Workers' Comp
Rates to Drop
By July 1
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http://www.wcirb.com


Alan G. Ludwig
President

LIC. #373525
email: aludwig@pascalludwig.com

PASCAL & LUDWIG CONSTRUCTORS
2049 E. FRANCIS ST.
ONTARIO, CA 91761
Tel: 909-947-4631
Fax: 909-947-4722
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CONSTRUCTION SITE DOCUMENTATION SERVICE

Complete video & audio record showing property
lines, adjacent public & private improvements,
utility mark out, pavement conditions, etc.

COVER YOUR BACK – CALL VIDEO FACT
prompt professional service since 1986

619/442-0080

GOLDEN STATE BORING
& PIPE JACKING, INC.

7000 Merrill Ave., Box 40
Chino, CA 91710

(909) 930-5811 OFFICE
(909) 930-5813 FAX

Jeffrey Johnson
President

jeff@goldenstateboring.com

Boring
Tunneling
Micro-Tunneling
Pipe Jacking
Directional Drilling/Union

Superior Gunite Company 

Interior Pipelining, Bridges, Channels, Tunnels
Rehabilitation Work, Retaining Walls

12306 Van Nuys Blvd. 
Lakeview Terrace, CA 91342

(818) 896-9199 Office 
(818) 896-6699 Fax

www.superiorgunite.com

SALES/SERVICE REPRESENTATIVES

2025 E. FINANCIAL WAY
GLENDORA, CA 91741

(800) 272-1891
Direct   (626) 334-3226            FAX  (626) 812-4303

Al Pickering   &   Eric DeCrescenzo
CELL (310) 365-0084

E-mail: epickering@calportland.com
CELL (310) 650-4616

E-mail: edecrescenzo@calportland.com

A Division of CalPortland Company
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Gerry McEwen
949-559-3372 949-559-3362 949-559-3374

      John Garrett       Paul Bland

CONSTRUCTION DEWATERING TREATMENT
! Groundwater Treatment Systems

! NPDES Permitting & Reporting

! 21,000 Gallon Holding Tank Rental

! Pump, Sand & Bag Filter Rental

! Water Sampling & Lab Analysis

! Waste Hauling & Disposal

" "Rentals  Sales  Services
" "[714] 639-PURE  [866] 421-7873  www.PureEffect.com

1800 E. Lambert Road #210, Brea, CA 92821

“ Based in California to serve the West”

Frank Morones
PRESIDENT

frank@calwestsurety.com

(714) 784-0053  OFFICE

(714) 316-7808  FAX

(714) 273-7640  CELL

www.calwestsurety.com License #OH30213
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Koppl Pipeline Services, Inc.
1228 Date Street
Montebello, CA 90640

Phone: (323) 888-2211
Fax: (323) 888-2232

General Inquiries: info@koppl.com
Sales Inquiries: sales@koppl.com 

Bonds and Insurance Services

Inland Surety
951/788-8581   Fax 951/788-8591

4371 Latham St., #201, Riverside, California 92501

California License 0757776

PO Box 1120
4892 North St., #C
SOMIS, CA 93066
CONTRACTORS LICENSE #353528
E-MAIL: johnjr@williamspipe.com

PH.: 805 386-2393
FAX: 805 386-3047

CELL PH.: 805 207-0148

JOHN H. WILLIAMS, JR.
VICE PRESIDENT

W I L L I A M S
P i p e l i n e C o n t r a c t o r s , I n c .

!895 S. Inland Center Dr., San Bernardino CA 92408  southbayfoundry.com
Email: petem@southbayfoundry.com

Manhole Frames & Covers / Tree Grates
Cast Iron & Steel Frames & Grates
for Standard, A.D.A. & High-Heel Applications
Cal-Trans Approved Fabricator
Catch Basins for All City Specs

South Bay Foundry, Inc.

! !Pete Miller  909/383-1823  Fax 909/888-6266
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DEAN B. AYALA
Estimating / Purchasing

dayala ayalaboring.com@

An MBE Enterprise

STATE OF CALIFORNIA
3 577LICENSE NO. 88

STATE OF NEVADA
LICENSE NO. 37410

STATE OF ARIZONA
LICENSE NO. 103981
LICENSE NO. 106123

10150 Poplar Avenue
Fontana, CA 92335-6395

www.ayalaboring.com
TEL: (909) 350-8940
FAX: (909) 350-0936

Voice: 949-486-7917
Cell: 213-300-6038
Fax: 949-486-7957

8105 Irvine Center Dr., Suite 400
Irvine, California 92618

www.patrisk.com
Lic. No. 0G55454

Scott Salandi
Director of Surety

ssalandi@patrisk.com

Gwen Madrid
Territory Manager - Southern California

10650 Hemlock Avenue
Fontana, CA 92337
Cell (323) 430-3138
Main (800) 579-8819
gwen.madrid@oldcastle.com
www.oldcastleprecast.com
www.kristar.com

™Stormwater Solutions

P.O. Box 489, 667 Brea Canyon Road, Suite 30, Walnut, CA 91788-0489
cell: (909) 234-1009  main: (909) 595-4397  fax: (909) 444-4263

email: bruce.cooksey@jfshea.com

Sr. Project Manager

Lic. # 769989
General Contractors

J.F. Shea Construction, Inc.

Bruce Cooksey

JEFFREY S. HURST

ATTORNEY AT LAW

(213) 612-9900

(213) 612-9930 (FAX)

E-MAIL:

hurst@mmlawyers.com

www.mmlawyers.com

SUITE 3200

725 SOUTH FIGUEROA STREET

LOS ANGELES, CALIFORNIA 90017

LAW OFFICES OF

MONTELEONE & MCCRORY, LLP
A LIMITED LIABILITY PARTNERSHIP

INCLUDING PROFESSIONAL CORPORATIONS
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Get Noticed!
 Advertise in
  ECA Magazine

Visit www.ecasocal.org for rates
or call ECA Magazine Editor

John Simpson, 562/708-4601
Email: Innovators@aol.com
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16213 Illinois Ave., Paramount, CA 90723
Phone: (310) 513-6209  Fax: (310) 513-6299
E-mail: Kenny@enortraffic.com
Website: www.enortraffic.com

! Traffic Control Devices
! Material Supply

! Rental & Sales
! Traffic Plans

DVBE/SBE#37084  UDBE/DBE/MBE/SBE#37718
STATE LICENSE # 931953

130 N. Brand Blvd., 4th Floor, Glendale, CA 91203
(818) 500-7755, (323) 245-3131, (310) 558-1115, FAX (818) 242-4305

http://www.GillandBaldwin.com

Kirk MacDonald 

Attorneys serving the construction industry in Federal and State Court litigation,
claims, receivables collection, business planning, tax planning and estate planning since 1962.

GILL AND BALDWIN, P.C.

Experts in the Rehabilitation of Sewer Pipelines,
Structures and Industrial-Related Infrastructure.

Why Dig and Replace Pipe when you
can Reline It for Less?

www.sancon.com

(714) 891-2323
(800) 726-2664

5841 Engineer Dr.
Huntington Beach, CA 92649
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Sewer & Waterlines Replaced
by “PIPE BURSTING”

Contact: ROB MORROW, cell (503) 580-4420
!Email rob@mocontrenchless.com   Efax (503) 212-6405

!49-950 Jefferson St. Suite C-200   Indio, California 92201
!Phone (760) 564-2536    Fax (760) 564-3646

Union, California Contractor’s License #565735-A

TRENCHLESS

714.937.5000 ! www.ecasocal.org

Engineering Contractors
  Association

Serving the heavy construction industry
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