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Agenda
• New Definition of “Serious Injury or Illness”
• New Protection from Wildfire Smoke
• Most Cited Cal/OSHA Standards
• Injury Illness & Prevention Program
• Reporting Workplace Injuries
• Serious & Willful Worker Compensation Claims



Current Definition of “Serious Injury or Illness”
Labor Code Section 6302(h):
• “Serious Injury or Illness” means any injury or illness in connection with 

employment which results in:
– In-patient hospitalization in excess of 24 hours;
– Loss of any member of the body or serious permanent disfigurement;
– Excludes injury or illness in commission of Penal Code violation;
– “Serious Exposure” means any exposure as a result of an incident, accident, exposure over 

time and in a degree sufficient to create a substantial probability that death or physical harm 
could occur in the future.
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New Definition of “Serious Injury and Illness”
• “Serious injury and illness” means any injury or illness occurring in a place of 

employment or in connection with any employment that requires inpatient 
hospitalization, for other than medical observation or diagnostic, or in which an 
employee suffers an amputation, the loss of an eye, or any serious degree of 
permanent disfigurement, but does not include injury or illness or death caused 
by an accident on a public street or highway, unless the accident occurred in a 
construction zone.
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Differences in New Definition
• Removes 24-hour minimum time period for qualifying 

hospitalizations;
• Excludes hospitalization for medical observation or diagnostic testing. 

• Includes loss of eye as a qualifying injury;
• Deletes loss of body member and includes amputation;
• Retains “serious degree of permanent disfigurement”;
• Deletes reference to violations of Penal Code, and;
• Narrows inclusions of accidents on public highways to accidents in 

construction zone.  
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New Definition of “Serious Exposure”

• “Serious exposure” means any exposure of an employee to a hazardous 
substance when the exposure occurs as a result of an incident, accident, 
emergency, or exposure over time and is in a degree or amount sufficient to 
create a realistic possibility that death or serious physical harm could result in 
the future from the actual hazard created by the exposure.
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Differences in Definition of Serious Exposure

• Bill recasts the definition of “serious exposure” to include 
exposure of an employee to a hazardous substance in a 
degree or amount sufficient to create a realistic possibility 
that death or serious physical harm in the future could result 
from the actual hazard created by the exposure.

• Deletes exposure over time sufficient to create a 
substantial possibility that death or serious physical harm  
could occur in the future. 
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New Definition Affects Investigations
• Existing law also establishes the standard for what constitutes a serious 

violation requiring a faster response from the division and further requires the 
division to keep confidential the name of a person submitting a complaint 
regarding unsafe or unhealthy working conditions. Existing law establishes that 
a serious violation exists when the division determines that there is a 
substantial possibility that death or serious injury could result from the 
condition alleged in the complaint.

• Bill establishes that a serious violation exists when the division determines that 
there is a realistic possibility that death or serious injury could result from the 
actual hazard created by the condition alleged in the complaint.
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New: Protection from Wildfire Smoke 
• Applies to workplaces where:

– The current Air Quality Index (current AQ)I for PM2.5 is 151 or greater regardless of the AQI
for other pollutants; and

– The employer should reasonably anticipate that employees may be exposed to wildfire 
smoke.

Definitions:
Current Air Quality Index is method used by US EPA to report air quality on a real time 
basis.
PM2.5-Solid particles and liquid droplets suspended in air known as particulate matter 
with an aerodynamic diameter of 2.5 micrometers or smaller.
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New: Protection from Wildfire Smoke
• Exemptions:

– Enclosed buildings with mechanical ventilation to filter the air and the employer ensures that 
windows, doors, bays and other openings are closed to minimize contamination from outdoor 
or unfiltered air;

– Enclosed vehicles in which the air if filter by a cabin air filter and the employer ensures that 
windows, doors and other openings are kept closed;

– Employer demonstrates that the concentration of PM2.5 in the air does not exceed a 
concentration that corresponds to a current AQI of 151 or greater by measuring PM2.5 levels 
at the worksite;

– Employees exposed to a current AQI for PM2.5 or greater for a total of one hour or less 
during a shift;

– Firefighters engaged in wildland firefighting.
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New: Protection from Wildfire Smoke
• Identification of Harmful Exposures.  Employer shall determine employee 

exposure to PM2.5 for worksites covered by this section before each shift and 
periodically thereafter, as needed to protect the health of the employees by 
any of the following methods:
– Check AQI for PM2.5 forecasts using U.S. EPA AirNow website, U.S. Forest Service 

Wildland Air Quality Response Program website, Ca. Air Resources Board website, local air 
pollution control districts, or

– Obtain the forecasts and current AQI for PM2.5 directly from the sources by telephone, email, 
text or other effective method,

– Measure PM2.5 levels at the worksite and convert the PM2.5 levels to the corresponding 
AQI.
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New: Protection from Wildfire Smoke
• IIPP requirements

– Inform employees of the current AQI for PM2.5 and protective measures available to reduce 
their wildfire smoke exposures,

– Encourage employees to inform the employer of worsening air quality and adverse 
symptoms,

– Provide training,
– Control harmful exposures

• Engineering controls inside of buildings
• Administrative controls—move work to other areas
• Respiratory protection

– Voluntary usage: AQI for PM2.5 is greater than 151 but does not exceed 500
– Mandatory usage: AQI for PM2.5 exceeds 500
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Twenty-Five Most 
Frequently Cited T8 CCR
Standards in CY 2018

(Source: Cal-OSHA Reporter, Vol. 46, No. 16, Most 
Cited, Most Appealed Cal/OSHA Violations for 2018, 
April 26, 2019.)



Injury Illness & Prevention Plan (IIPP)
• Title 8, California Code of Regulations, Section 3203

– Identify person(s) responsible for implementing the program;
– Include a system for ensuring the employees comply with safe work practices.  Systems 

include recognizing employees, training and retraining and discipline;
– Communicate hazards to employees by training, posting, tip lines, labor/management 

meetings.  Get employees involved in the process;
– Include a procedure to identify and evaluate hazards in the workplace including periodic

inspections;
– Include a procedure to investigate occupational injuries/illnesses;
– Include methods and procedures to correct unsafe/unhealthy conditions, and;
– Provide training when IIPP (1) established, (2) to all new employees, (3) new job 

assignments, (4) new processes, procedures, equipment, (5) aware of new or previously 
unrecognized hazards, (6) for supervisors to familiarize them with safety & health. 
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IIPP Common Violations
• No system for ensuring employees are complying with work rules.
• No discipline for violations. 
• No system for communicating to employees.  
• Failure to really train.
• Failure to document training. “If it isn't documented it didn’t happen.”
• Failure to document inspections of worksites for hazards.
• No procedure for how hazardous conditions are corrected.
• Guide to Developing Your Workplace IIPP with checklists for self inspection. 

Https://www.dir.ca.gov/dosh/dosh_publications/iipp.html

14



Failure to Report Injuries
• Title 8, California Code of Regulations, Section 342

– Every employer shall immediately report any serious injury or illness or death of any 
employee occurring in a place of employment. 

– Immediately means as soon as practically possible but not longer than 8 hours after the 
employee knows or with diligent inquiry would have known of the death or serious injury or 
illness.  If the employer can demonstrate that exigent circumstances exist, the time frame for 
the report may be made no longer than 24 hours after the incident.

– $5,000 fine for each instance.
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Serious & Willful Workers Compensation Claim
• “‘Serious and willful misconduct’ within the meaning of Section 4553 is an act 

deliberately done for the express purpose of injuring another, or intentionally 
performed whether with knowledge that serious injury is a probable result or 
with a positive, active, wanton, reckless and absolute disregard of its possibly 
damaging consequences.”

• Not covered by workers compensation policy.
• If an employee is injured as a result of serious and willful misconduct by the 

employer, he or she is entitled to a 50 percent increase in the amount of the 
total compensation otherwise recoverable, together with costs and expenses not 
to exceed $250.  Labor Code § 4553. The 50 percent increase is to be 
calculated based on the entire award, not just compensation indemnity.  
Ferguson v. Workers’ Comp. Appeals Bd., 33 Cal. App. 4th 1613 (1995). 
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Serious & Willful Violations
• An employer may also be found to have engaged in serious and willful 

misconduct when the employer violated a safety order promulgated by the 
Department of Industrial Relations. Labor. Code § 4553.1.  Under Labor Code
Section 4553.1, the Appeals Board must find: 
(1) the specific manner in which the safety order was violated;
(2) the violation of the safety order proximately caused the injury; and 
(3) the safety order, and the conditions making the safety order applicable, were known to, and 
violated by, a particular named person, either the employer or a representative, or that the 
condition making the safety order applicable was obvious and created a probability of serious 
injury, and that the failure of the employer or a representative to correct the condition 
constituted a reckless disregard for the probable consequences.  
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Question
Answer

Session
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For questions or comments, please contact:
Thank You

Jonathan S. Vick
Partner 

(562) 653-3200
jvick@aalrr.com
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Disclaimer

This AALRR presentation is intended for informational 
purposes only and should not be relied upon in 
reaching a conclusion in a particular area of law. 
Applicability of the legal principles discussed may differ 
substantially in individual situations. Receipt of this or 
any other AALRR presentation/publication does not 
create an attorney-client relationship. The Firm is not 
responsible for inadvertent errors that may occur in the 
publishing process.  

© 2019 Atkinson, Andelson, Loya, Ruud & Romo
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