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Disclaimer | Housekeeping

This AALRR webinar is intended for informational purposes only and should not be 
relied upon in reaching a conclusion in a particular area of law. Applicability of the 
legal principles discussed may differ substantially in individual situations. Receipt of 
this or any other AALRR presentation does not create an attorney-client 
relationship. The Firm is not responsible for inadvertent errors that may occur in the 
publishing process.  

Our webinars frequently prompt questions from the viewing audience. However, 
given the format of our presentations, time constraints do not allow us to answer 
those questions during the sessions. We will make efforts to provide answers your 
inquiries during subsequent webinars and through our blog posts, alerts and 
individual emails. Please keep in mind that responses to individual questions and 
specific situations will require us to have a client agreement in place in order to 
protect attorney/client privilege.
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Meet Our Speakers…

• L. Brent Garrett exclusively represents 
management in labor and employment matters. 

• Mr. Garrett is experienced in single plaintiff 
employment cases, wage and hour litigation, 
prevailing wage compliance, and traditional 
labor matters. 

• Brent represents employers in all industries, 
including construction, petrochemical, 
manufacturing, and the retail sectors.
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Meet Joshua
• Joshua Lange provides advice and counsel and litigation 

representation for employers in an array of labor and 
employment matters, with an emphasis on complex wage 
and hour class actions, harassment, discrimination and 
retaliation claims.  

• Mr. Lange’s litigation experience includes developing case 
strategy, law and motion, oral argument, written discovery, 
depositions, mediations, and trial and appellate briefing. 

• In class action matters, he has significant experience with 
motions for class certification, e-discovery, expert 
testimony concerning statistical and database analysis, 
gathering class member declarations, and trial 
manageability.
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Introduction

• Dynamex decision

• “ABC” Test

• AB 5 Exemptions

– Specific occupation exemptions

– Professional services exemption

– Referral agencies exemption

– Business-to-business exemption

– Construction subcontractor exemption

– Construction trucking exemption
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California Truck Association v. Bonta: PRELIMINARY 
INJUNCTION REVERSED

• November 2019: the California Trucking Association (“CTA”) and two 
independent contractors who own their own trucks, filed suit to “enjoin” or 
stop the enforcement of AB 5 against any motor carrier doing business in 
California.  The CTA argued that particular federal law preempted AB 5 
because of its impact on prices, routes, and services of motor carriers.

• January 2020: A federal district in California granted a preliminary 
injunction.  The State of California immediately appealed to the Ninth 
Circuit Court of Appeals.

• April 28, 2021: The Ninth Circuit Court of Appeals reversed the order 
granting a preliminary injunction.  
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California Truck Association v. Bonta: PRELIMINARY 
INJUNCTION REVERSED

• January 2020 – April 28, 2021: For motor carriers, we had been in a 
holding pattern while waiting on the Ninth Circuit Court of Appeals 
decision

• During this time, there have been changes to AB 5.  

– September 2020: The California Legislature modified AB 5 with a new bill 
called AB 2257.  AB 2257 expanded certain existing exemptions and created 
new ones as well

– November 2020: California voters passed Prop 22, creating a new 
exemption for app-based drivers
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How Did We Get Here?

• Dynamex v. Superior Court
(April 30, 2018)

– California Supreme Court 
adopts the “ABC” test.

– Complete reversal of existing 
law regarding contractor status 
under Borello.

– Most restrictive test for 
independent contractor status in 
the country.
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The “A-B-C” Test

A. The worker is free from the control and direction of the hiring 
entity in connection with the performance of the work, both under 
the contract for the performance of the work and in fact; 

B. The worker performs work that is outside the usual course of the 
hiring entity’s business; and 

C. The worker is customarily engaged in an independently 
established trade, occupation, or business of the same nature as 
the work performed.
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But Dynamex Left a Lot of Loose Ends

• Dynamex applies only to the Wage Orders.

• Dynamex does not apply to the Labor Code generally.

• Dynamex does not apply to the Unemployment Code.

• Retroactivity.
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AB 5

• Signed into law on September 18, 2019

• Passed into Law With a “Supermajority”.

– Passed by Assembly by a vote of 61 to 16

– Passed by Senate by a vote of 29 to 11

• The central aim of AB 5 was to apply the ABC test to the entire 
Labor Code and the Unemployment Code.

• Law created several exemptions.
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Retroactivity

• AB 5 states it is a “declaration of existing law” with respect to the 
interpretation of the Wage Orders. 

• Apart from the Wage Orders, the law became effective as of 
January 1, 2020.

• January 14, 2021:  Recent California Supreme Court in Vasquez 
v. Jan-Pro Franchising Int’l, Inc., Inc. held that the ABC test in AB 
5 applies retroactively to cases pending at the time of the 
Dynamex decision on April 30, 2018.
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Expansion of Workers’ Compensation Coverage

• AB 5 states that every person who is an “employee” as a result of 
AB 5 is eligible for workers’ compensation.

• Effective January 1, 2020, with no retroactivity prior to this date.
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Expansion of Unemployment Coverage

• Adopts the “ABC” test for all unemployment insurance coverage.

• The AB 5 exemptions do not apply to unemployment coverage.
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AB 2257 Modified AB 5

• September 4, 2020: Governor Newsom signed AB 2257 into law and 
gave it immediate effect

• The core of AB 5 remains unchanged.  Essentially, a worker performing 
labor or services for pay is an employee of the hiring entity unless the 
hiring entity can meet the ABC Test.
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AB 2257 Modified AB 5

• Where AB 5 does not apply, the traditional multi-factor test for 
independent contractor status still applies under the 1989 California 
Supreme Court case in Borello

• The Borello factors revolve around the extent of control a hiring entity 
exerts over a contractor.  Although not always easy to meet, it is a much 
more flexible and malleable test to meet.
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The Borello Factors
• S. G. Borello & Sons, Inc. v Dept. of Industrial Relations (1989) 48 Cal.3d 

341.
1. Whether the person performing services is engaged in a business distinct from principal;

2. Whether the work is a part of the regular business of the principal;

3. Whether the principal or the worker supplies equipment, tools, and place of work;

4. The alleged employee's investment in the equipment or materials;

5. Whether the service rendered requires a special skill;

6. The alleged employee's opportunity for profit or loss based on managerial skill;

7. The length of time for which the services are to be performed;

8. The degree of permanence of the working relationship;

9. The method of payment, whether by time or by the job; and

10. Whether or not the parties believe they are creating an employer-employee relationship may have 
some bearing on the question, but is not determinative since this is a question of law based on 
objective tests.
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AB 2257 Modified AB 5 – Numerous Exemptions

• AB 5 already included several limited exemptions, namely for 
specific occupations, certain professional services, referral 
agencies, business-to-business agreements, construction 
subcontracts, and construction trucking.

• AB 2257 maintained these exemptions and significantly 
expanded some of them

17



Major Changes for California Businesses
Session Date: May 18, 2021

© 2021 Atkinson, Andelson, Loya, Ruud & Romo 10

1818

SPECIFIC JOBS EXEMPT      
FROM AB 5

• Insurance Salespersons

• Doctors, Surgeons, Psychologists & Dentists

• Lawyers

• Veterinarians

• Licensed Engineers

• Private Investigators

• Accountants

• Stockbrokers

• Direct-sales persons

• Commercial fishermen
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2020

PROFESSIONAL SERVICES 
EXEMPTION

Professional Services Exemption
• Marketing professionals, HR professionals, Travel Agents, Graphic 

Designers, Grant Writers, Fine Artists, Tax Advisers, Payment Processing 
Agents, Occasional Photographers, Occasional Copywriters, 
Cosmetologists, Real Estate Agents, Repossession Agents.

• If the following are satisfied:
– Separate business location;

– Maintain business license and professional service license (if applicable);

– Able to negotiate own rates;

– Set own hours per project deadlines and reasonable business hours;

– Customarily engaged in the same type of work, and holds themselves out to potential customers;

– Customarily and regularly exercises discretion and independent judgment.
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AB 2257 - Professional Services Exemption

• Adds a category for services as a content contributor, advisor, producer, 
narrator, or cartographer for specified publications

• Provides fewer restrictions on freelance journalists and adds translator 
and copy editor occupations to the freelancer exemption

• Exempts licensed landscape architects, specialized performers teaching 
master classes, registered professional foresters, real estate appraiser 
and home inspectors, and feedback aggregators.

• Clarifies business licensing and tax registration requirements
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BUSINESS-TO-BUSINESS 
EXEMPTION
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Business-to-Business Exemption and AB 2257 
Modifications

• This exception involves bona fide business-to-business contracting 
relationships, under which a “business service provider” (i.e. the worker) 
provides services to a “contracting business” (i.e. the hiring entity)

• AB 2257 made several modifications to the Business-to-Business 
exemption

• For the exceptions to apply, all of the following conditions must be met 
(AB 2257 Modifications in red):

24

The “Easier” Factors
The independent contractor must:
 Be formed as a recognized business entity (including sole proprietorship).

 Be free from the control and direction of the contracting business entity both under the contract for the 
performance of the work and in fact.

 The contract with the business service provider is in writing.
 AB 2257 specifies that a contract with a business service provider must include the payment amount, including any rate of pay, as well 

as the due date for the payment

 Have all required business licenses and tax registrations.
 This refers to licenses and registrations issued by local governments (i.e. “jurisdictions” within the State of California) for health and 

safety regulation and tax purposes, but not a federal motor carrier license.  See People v. Superior Court of California (Cal Cartage 
Transportation Express, LLC et al.) (2020) 57 Cal.App.5th 619.

 Be customarily engaged in an independently established business of the same nature as that involved in 
the work performed.

 Maintain a business location that is separate from the contracting business.
 AB 2257 allows for a residence to qualify as the separate business location of the business service provider
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The “Easier” Factors (Continued)

 Provides its own tools, vehicles, and equipment to perform the services.

 AB 2257 clarifies that this does not include any proprietary materials of the 
contracting business that may be necessary to perform the services under 
the contract.

 Be able to negotiate its own rates.

 Consistent with the nature of the work, the business service provider can 
set its own hours and location of work.

 The work must not require a contractor’s license.
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The “Tougher” Factors

 Must provide services directly to the contracting business rather than to 
customers of the contracting business. 

AB 2257 adds that this restriction does not apply if the business service 
provider's employees are solely performing services under the name of the 
business service provider and the business service provider regularly contracts 
with other businesses

This factor is not undermined simply because a business service provider 
provides services to a customer of the contracting business in furtherance of 
the agreement between the business service provider and the contracting 
business (i.e. moving freight to a customer’s business).  See People v. 
Superior Court of California (Cal Cartage Transportation Express, LLC et al.)
(2020) 57 Cal.App.5th 619.

27



Major Changes for California Businesses
Session Date: May 18, 2021

© 2021 Atkinson, Andelson, Loya, Ruud & Romo 15

The “Tougher” Factors (Continued)

 Must “actually” contract with other businesses to provide the same or 
similar services and “maintains” a clientele without restrictions from the 
hiring entity.

AB 2257 changed this requirement to "can" contract with other business

• “Advertises” and holds itself out to the public as available to provide the 
same or similar services.

Also:

• B2B not apply “to an individual worker, as opposed to a business entity, 
who performs labor or services for a contracting business”.
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Compliance Tips for B2B Exemption
• Must have a written agreement.

– State the contractor has ability to negotiate own rates, and includes the payment amount, 
rate of pay and due date of payment

– State contractor can take other clients without restriction.

– Represents that the contractor advertises its business.

– Free to accept or reject jobs without penalty.

• Contractor must be set up as a business entity.

• Contractor must have a business license.

• Must have a separate work location.

• Document that the contractor “advertises”.

• Consider an annual “certification” that the contractor advertises and actually contracts with 
third parties.
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Risk With Respect to Ambiguous Statute

• AB 5 states that the contractor “must provide services” to the hiring entity 
rather than to customers of the hiring entity.

• A recent court decision addressed this concern in part.  The Court stated this 
factor is not undermined simply because a business service provider provides 
incidental services to a customer of the contracting business in furtherance of 
the agreement between the business service provider and the contracting 
business (i.e. moving freight to a customer’s business).  See People v. Superior 
Court of California (Cal Cartage Transportation Express, LLC et al.) (2020) 57 
Cal.App.5th 619.
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Single Engagement Business-to-Business Exemption

• AB 2257 creates a “single-engagement” exemption from the ABC test for 
“a stand-alone non-recurring event in a single location, or a series of 
events in the same location no more than once a week.” 

• Certain requirements must be satisfied for the new exemption to apply:

– “control and direction” over the work (both by contract and in fact), 

– mutual freedom to negotiate rate of pay

– a written contract that specifies the pay rate and the tools and materials to be 
provided by the worker

– both the hiring and performing entities must maintain separate business 
locations (which may include a personal address).
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3333

THE CONSTRUCTION INDUSTRY 
EXEMPTION
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Construction Industry Exemption
• Subcontract must be in writing.

• Work requires a contractor’s license and the work is within the scope of 
that license.

• Contractor has all required business and tax registrations.

• Contractor maintains a separate business location.

• Contractor has authority to hire and fire other persons assisting in work.

• Contractor is responsible for errors and omissions in the work quality, 
either through insurance, bonds or warranty obligations.

• Customarily involved in an independently established business of the 
same type as the work performed.
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CONSTRUCTION TRUCKING 
EXEMPTION
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Construction Trucking Exemption

• Hauling and trucking services provided in the construction industry 
pursuant to a contract with a licensed contractor utilizing vehicles that 
require a CDL to operate or have a GVWR of 26,001 or more pounds.

• Only applies to work performed before January 1, 2022.
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Construction Trucking Exemption: 
The “Easy Factors”

• Formed as a business entity.

• Customarily engaged in an independent business of the same type as the 
work performed.

• After January 1, 2020, registered with the DIR as a public works 
contractor regardless of whether performing public works.
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Construction Trucking Exemption: 
The “Tough” Factors

• Subcontractor negotiates and contracts with, and is compensated directly 
by, the licensed contractor.

• Subcontractor utilizes its own employees to perform the construction 
trucking services, unless the subcontractor is a sole proprietor who 
operates their own truck to perform the entire subcontract and holds a 
valid motor carrier permit.
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Construction Trucking Exemption -
Employee of the Contractor Can Provide Own Vehicle

• Law does not prohibit a truck owner from working as an employee of a 
construction trucking employer.

• Employee must be reimbursed for the reasonable cost of using his or her 
truck in employment.
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Construction Trucking Exemption

• AB 5 states that any business entity that provides construction trucking 
services using more than one truck shall “be deemed” to be the employer 
for all drivers of those trucks.
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4141

REFERRAL AGENCY 
EXEMPTION
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Referral Agency Exemption Applies Only to 
Certain Jobs
• Graphic design, photography, tutoring, event planning, minor home repair, moving, 

home cleaning, errands, furniture assembly, animal services, dog walking, dog 
grooming, web design, picture hanging, pool cleaning, or yard cleanup.

• AB 2257 expanded the referral agency exemption to a non-exclusive list of 
additional services such as consulting, youth sports coaching, caddying, wedding or 
event planning, and interpreting services.

• Excludes services provided in an industry designated by the California Division of 
Occupational Safety and Health (Cal/OSHA) as a high hazard industry, or for 
referrals for businesses that provide, among other things, janitorial, delivery, 
transportation, trucking, and in-home care services
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Referral Agency Exemption
The “Service Provider” must:

• Be free from the control and direction of the referral agency.

• Have required business license.

• Have required contractor’s license (if required based on the work).

• Deliver services under the service provider’s name. 

• Provide own tools and services. 

• Be customarily engaged in an independent business of the same type. 

• Maintain a clientele without restriction.

• Set own hours without penalty.

• Set own rate of pay without deduction by the referral agency.

• Not be penalized for rejecting clients or jobs.
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Entertainment and Music Industry Exemptions

• AB 2257 creates several new entertainment industry exemptions from the 
ABC test, largely focused on the California music industry. Some 
positions are generally exempt from the ABC test, including, but not 
limited to: (1) recording artists; (2) songwriters, lyricists, composers, and 
proofers; (3) managers of recording artists; (4) record producers and 
directors; (5) musical engineers, mixers, and musicians engaged in the 
creation of sound recordings; (6) vocalists; and (7) independent radio 
promoters.
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Entertainment and Music Industry Exemptions

• Where musicians or performers are engaged in a one-time live 
performance, they are generally exempt from application of the ABC test 
with certain exceptions: (1) “[t]he musical group is performing as a 
symphony orchestra”; (2) “the musical group is performing at a theme 
park or amusement park”; (3) “the musician is performing in a musical 
theater production”; (4) “[t]he musical group is an event headliner for a 
performance taking place in a venue location with more than 1,500 
attendees”; or (5) “[t]he musical group is performing at a festival that sells 
more than 18,000 tickets per day.” These exceptions are “inclusive of 
rehearsals related to the single-engagement live performance event.”
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California Proposition 22 - Another Exemption

• AB 2257 did not include exemptions for a number of industries such as 
gig economy companies, franchising, trucking and the motion picture and 
television industries.

• CA Proposition 22 creates an additional exemption to AB 5 for app-based 
drivers (i.e. “gig workers”) of companies like Uber, Lyft, DoorDash, 
Instacart and Postmates.
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California Proposition 22 - Another Exemption 

• Prop 22 enacts wage and hour policies specific to app-based drivers:

• 1. Payments for the difference between a worker’s net earnings, 
excluding tips, and a net earnings floor based on 120% of the minimum 
wage applied to a driver’s “engaged time” and 30 cents, per engaged mile

• 2. Limiting working to no more than 12 hours during a 24-hour period, 
unless drivers has logged off for 6 uninterrupted hours

• 3. Healthcare subsidies under certain conditions

• 4. Occupational accident insurance and accidental death insurance made 
available with certain benefits

• 5. No FMLA, sick pay, unemployment or workers compensation
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For questions or comments, please contact:

Thank You
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L. Brent Garrett
(562) 653-3200

bgarrett@aalrr.com

Joshua Lange
(562) 653-3200

Joshua.lange@aalrr.com


